- StateTribal Consultation Guide:
An Introduction for Colorado State
Agencies to Conducting Formal
Consultations with Federall
Recognizedmerican IndianTribes

Prepared by the Colorado Commission of Indian Affairs

To consult means to ask for azivior to seek an opinidrconsultation does
not mean obtaining consent.




StateTribal Consultation Guide:

An Introduction for Colorado State
Agencies to Conducting Formal
Consultations with Federally Recognized

American Indian Tribes

By
Chantalle Hanschu, AmeriCorps VISTA

Ernest House, Jr.
Executive Diector of the Colorado Commission of Indian Affairs

Lieutenant Governor Joseph A. Garcia
Chair of Colorado Commission of Indian Affairs

130 State Capitol
Denver, CO 80203
3038665470
www.colorado.gov/ltgovernor

July 2014

Cover photo: Inside the Colooa8tate Capitol Dome

2| Page



Table of Contents

l. Introduction 66 66006 0600600000000600006000060006000600600006060K

About the Colorado Commission of Indian Affairs 6 6 0 000060 0.6.6 00000 .00 K
Il. Tribal Sovereigntyd 6 0 0 6 0006 00000000000000000000000600606 Kk
61 EQwbUw? 3 UD E E0G®ud20ChYol 6UbI 681 6GDHa620y0 6 6 6 6 6 6 6 ...0 850

IV. Current State-Tribal Consultation Agreements in Colorado 6 0 0 6 6 6 ® 6 6 000 6 6 0 hut

Are any Colorado State Agencies Already Conducting Tribal Consultations? .................. 13
What are the Requirements of the Tribal Consultation A greement?d 6 6 6660 6 6 6 .630
Tribal ConsultatD OOw T UI 1 01 OU6066606606006000600606006060060060606
V. The Steps of Consultationd0 6 0 0 6 0 0 6 00600 06000000006000600606006061 h
Step 1: Initiate Consultationd 6 6 0 0 0 60 6 00000 0600000600006006060006 ! hu
$REOxOI woOi w" OOUUOUEUDPOOwW( OYPUEUDOOOGOBB6 O C
Step 2: Planthe Consultatior0 6 0 0 0 0 0 0 0000 0000000000000 0000 |
Examples of Consultation AgendaU6 6 0 6 6 06 0006000600606 806606 08
$REOx Ol wOl w3UEYI Ow(UPOI UEUaA6606606006000060

Step 4:Follow -up withthe Tribe(s) 66 60 0006 60000060600006006060006061+ I

VI. Tips for a Successful Consultationd0 6 6 060006 .00 000600060060 060006060 .00
VII. Frequently Asked Questions6 60 0 0 0 000 0000000000000000000
Appendices

Ute Mountain Ute Tribal directory/contact info

Southern Ute Indian Tribal directory/contact info

State Laws Associated with Indian Affairs (2011)

Demographics of AI/AN Population in Colorado

00t t
tt

Stay Connected with CCIA!

Visit us on. f for the latest news and events:
www.facebook.com/ColoradoCommissionofindianAffair:

Follow us on Twitter: @CCIA 76

3| Page



|. Introduction

About this Guide

The guide is intended to be flexible and dynamic to adapt to the changing partnerships between
the State of Colorado and American India n Tribal governments. The working relationship
between the Sate and Tribes is constantly evolving due to changes in administrations,
personnel, and priorities. This guide provides suggestions about how to conduct meaningful
State- Tribal Consultation s.

Please do not hesitate to contact the Colorado Commission of Indian Affairs with any questions
or concerns regarding consultation, or with any corrections to this guide.

About the Colorado Commission of Indian Affairs

In 1976, the Colorado General Assemby created the Colorado Commission of Indian Affairs
(CCIA) within the Office of the Lieutenant Governor. The Lieutenant Governor serves in the
statutory role as chair of the CCIA. The CCIA was designed to be the official liaison between the
two Ute Indian Tribes located in Colorado (the Ute Mountain Ute and Southern Ute Indian
Tribes) and the State of Colorado. Since its inception, theCCIA has worked with the two Ute
Tribes as well asAmerican Indian individuals who reside in Colorado. The CCIA is fully
committed to work on a government -to-government basis with each of the two Tribal
governments and to maintain direct contact with the Tribes and urban Indian communities.
Specific duties and powers of CCIA are outlined in the CCIA Enabling Statute, C.R.S. 2444-103.
The duties of the CCIA are:

e To investigate the needs of Indians of this state and to facilitate the provision of technical
assistance in the preparation of plans for the alleviation of such needs;

e To review all proposed or pending legislation aff ecting Indians in this state;

e To study the existing status of recognition of all Indian groups, tribes, and communities
presently existing in this state;

e To employ and fix the compensation of an executive director of the commission, who
shall carry out the responsibilities of the commission;

e 30wxi UPUPOOWUT T w&l Ol UEOw UUI OEGawi OUwi UOEUWUOW
affairs and to expend funds in compliance with state regulations;

e To accept and expend gifts, funds, grants, donations, bequests, anddevises for use in
furthering the purposes of the Commission;

e To contract with public or private bodies to provide services and facilities for promoting
the welfare of Indian peoples;

e To make legislative recommendations;

e To form committees as needed to respond to and address the needs of Tribal
governments and Indian peoples of the state; and

e To make and publish reports of findings and recommendations.
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Il. Tribal Sovereignty

61 EUwbPUWOSUBDEBDQ@BRa?Y
The source of tribal sovereignty is American Ind ian peoples, who mutually consent to self-
government by their Tribes since powers of government flow from the consent of the governed,;

thus, tribal sovereignty refers to the inherent right of
tribal peoples to govern themselves. The Institute for
the Development of Indian Law defines sovereignty
as the supreme power from which all specific political
powers are derived. Sovereignty for Native peoples
has existed since time immemorial, pre-dating the
U.S. Constitution, but has beenrecognized by Article
1, Setion 8 of the U.S. Constitution and confirmed
through treaties, statutes, executive orders, and
Supreme Court decisions, Tribes havebeen
recognized in federal law as distinct, independent,
political communities with the power to govern thei r
own members and territories.

The exercise of governmental powers, also known as
? WNiisdiction O s a complex issue in Indian Country.
In light of tribal sovereignty and other principles of

Perhaps the most basic
principle of all Indian law,
supportel by a host of
decisions, is that those power
which are lawfully vested in ar
Indian tribe are not, in general
delegated powers granted by
express acts of Congress, bt
rather inherent powers of a
limited sovereignty which has
never been extinguished.
Felix S. Cohen

federal Indian law, states and local governments generally are precluded from exercising
jurisdiction over Indians in Indian country. Criminal jurisdiction issues are particularly
complex, as jurisdiction may rest with different government st tribal, federal, or statet often
depending on identities of the victim and perpetrator, a s well as the severity of offense.

GENERAL RULES OF CRIMINAL JURISDICTION OVER CRIMES
COMMITTED IN INDIAN COUNTRY

SUSPECT VICTIM TYPE OF
IDENTITY IDENTITY OFFENSE RISl
Indian Ind!an a7 et Major Crimes Federal
Indian
e Ind!an orNon- Nqnmajor r{Tasal
Indian Crimes
Non-Indian Indian Any Offense Federal
Non-Indian Non-Indian Any Offense State

Source: 18 U.S.C. § 1152 and 18 U.S.C. § 1153

At least as a matter of federal law, Tribes are not foreign nations in the international sense of
sovereignty. Rather, federal law characterizes Tribes as having the statusof domestic-

5| Page



dependent nations, which means Tribes are subject to the legislative authority of the United
States.Thus, for example, federal law would not allow or recognize a treaty by a Tribewith a
foreign nation . In exchange for entering into treaties or agreementswith the United States, the
United States assumedsome legal obligations to Tribes and is sometimes required to take
certain actions on behalf of Tribes. The United Stateshas other self-imposed responsibilities to
Tribes in the areas of education, public safety, and health.

Tribal sovereignty is the basis of government -to-government relationships between
American Indian/Alaska Native Tribes and the U nited States government.

Brief History of Tribal Sovereignty

The following brief summary provides an overview of the history of various levels of federal
support for tribal sovereignty and government -to-government relationships in the United
States.

e Colonial Era (1533t 1775):During this period, European countries entered into treaties
with Tribes, who were afforded a similar status as colonial governments. Treaties sought
to end hostilities, establish the boundaries of Indian lands, and regulate trade.

e U.S. Federal Era (17761823):The national government of the new United States
continued treaty-making with Tribes in this period . Unilateral | aws of the new nation
also began to regulate and restrictinteraction s between Tribes and States especially
concerning trade and land transactions (e.g., Trade and Non-Intercourse Act of 1790).
Article I, Section 8 of the U.S. Constitution gave power to the Congress to "regulate
Commerce with . . . the Indian Tribes."

e Removal Era (1823 1871):The beginning of this period is characterized by U.S. Supreme
Chief Justice John Marshall's opinions, which set the precedent thatTribes are "domestic
dependent nations." Federal law continued to maintain that only the federal
government, not the states, had authority over Tribe s. A major federal law was the
Indian Removal Act of 1830, which provided for agreed -upon or even forced removal of
many Tribes primarily to western lands on which Indian reservations were created. The
end of this period is marked by the Appropriations Act of 1871, which ended U.S. treaty
making with Tribes.

e Assimilation Era (1871 +1934):This period is characterized by federal laws and policies
aimed to break up tribes and integrate Indian peoples into mainstream American
society. The General Allotment/Dawe s Act of 1887, which divided reservation lands into
individual parcels, encouraged independent land holding and agriculture. "Surplus"
lands were sold to non-Indians. The Indian Citizenship Act of 1924 conferred citizenship
on Indian people who had not alr eady gained that status through service in the armed
forces, assimilation, or other methods.

e Reorganization Era (19344 1953):In 1934, the WheelerHoward/Indian Reorganization
Act sought to restore some vestiges of tribal sovereignty lost during the Assimil ation
Era. Tribes were encouraged to establish formal governments and constitutions.

6| Page



e Termination Era (1953t 1968):House Concurrent Resolution 108 reversed federal policy
reorganizing and recognizing tribal governments and abolished federal relations with
more than 50 Tribal governments. This period also is characterized by federally funded
programs designed to move Indian individuals from reservation sto major cities.

e Self-Determination Era (1968 ¢ Present): Stirring of Indian consciousness following the
Termination Era led to a dramatic increase in advocacy once again for tribal sovereignty .
In 1972, President Nixon announced an official policy of Tribal self -determination. In
1975, Congress passed the Indian SelDetermination Act. Today, the United States
officially recognizes 566 separate American Indian and Alaska Native tribes.

What is a Government -to-Government R elationship?

The concept of a governmentto-government relationship is ba sed on the sovereign status of
tribal governments.

The following is I U O Gauetnment to Government Models of Cooperation Between States and

SUPEI UO? wx Ul xEUI EwEawUi I w- EUD @6 Eibguide@dh ibd aodesddd | woOi w2
at http://www.ncsl.org/documents/statetribe/item019417.pdf). A successful government-to-

government relationship between a State agency and one or more Tibes involves several areas

of understanding and cooperation:

e Thereis a mutual| and ongoing| understanding between both parties that each is an
independent government that works for respect ive constituencies. As such, the State
Tribal relationship is fundamentally an intergovernmental relationship.

¢ Both States and Tibes understand that the relationship i s unique, not only because all
Tribal citizens are also Sate citizens and legislative constituents, but also because of the
nature of the Tribal -Federal relationship.

e One or more mechanisms exist that facilitate the intergovernmental relationship
between the State legislature and Tibal leaders. Such mechanisms allow the States and
Tribes to maintain their respective governmental roles and responsibilities and to
collaborate when appropriate.

e Both sides try to reach agreement on common issues, but recognize that there willlikely
be some areas of conflict. These areas of conflict should nobe allowed to influence the
entire intergovernmental relationship.

When the United States gave peatid they not also receive ¥Were no both parties desirous of itPwe
consult the history of the day, does it not inform us that the United States were at least as anxious to t
as the [Indians?...This relation [in a treaty between the United States and an Indian tribe] was that o
nation claiming and receiving the protection of one more powerful: not that of individuals abandoning
national character, and submitting as subjects to a erastChief Justice John Marshall (1832)
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1. Introduction to Consultation

What i s a Meaningful Tribal Consultation?

Although there are many different interpretations of ? @nsultation, 2 one working definition is
that consultation is the open and mutual exchange of information integral to effective
collaboration, participation, and informed decision making, with the ultimate goal of reaching
consensus on issuesConsultation is the development of a relationship based on trust, an effort
to understand and consider any effects an undertaking may have on the consulting parties.

Meaningful ¢ onsultation s are typically based on mutually agreed -upon written protocols for
timely communication, coordination, cooperation, and collaborat ion.

Consultation has becomemajor part of the current U.S.federal policy recognizing and
respecting tribal sovereignty and government-to-government relations with Tribes. Some
specific federal laws require federal departments and agencies to conduct Tribal Cosultation s
on specific matters. More

generally, Executive Order Successful consultation is a tweay exchange of
No. 13175, entitled,

_ o information, a willingness to listen, and an attempt to
Consultation and Coordination

with Indian Tribal UOEI UUUEOEWEOEwWI I OUPOI Oat
Governmentssigned by beliefs, and desired outcomeBavid Grachen, Project
President Clinton on Development Manager, FHWA Georgia

November 6, 2000, and
adhered to by all subsequent
input from tribal officials in the development of Department policies that have tribal
implications (full text available at http://ceq.hss.doe.gov/nepa/regs/eos/eo013175.htnl. This
Executive Order outlines that:
¢ Executive departments and agencies are charged with engaging in regular and
meaningful consultation and collaboration with tribal officials
e Executive departments and agencies are responsible for strengthening the government
to-government relations between the United States and tribes
e Consultation is a critical ingredient of a sound and productive federal -tribal relationship

Unlike the federal government, individual S tatesand their agenciesare not required by federal
law to consult with T ribes. However, States and Tribes may choose to work together on a
government-to-government basis to effectively reach consensus on maters that affect both
governments. State Tribal Consultation is not only good practice, but also consultation leads to
increased mutual respect, and in effect more effective program planning and implementation.

Meaningful ¢ onsultation is a two way road: it is more than a letter notifying a T ribe about an
undertaking, a "legal notice" in alocal newspaper, or any other form of unilateral
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communication. Meaningful c onsultation requires in-depth and candid dialogue with and by
all the consulting parties.

When are State Agencies Supposed to Conduct T ribal

Consultations?
While most State agencies are not requiredo consult with Tribes, doing so may be beneficial to
both entities if the subject matter could affect the Tribes in any capacity.

To assess whether an action policy, or decision may affect Tribal interests, consider the
following questions before taking or making any action, policy, or decision:

¢ Is the action, policy, or decision directly targeted toward the Tribes?

¢ Is the action, policy, or decision designed to include activities in Indian country?

o Are federal pass-through dollars designated for Trib es attached to theaction, policy, or
decision?

¢ Doesthe action, policy, or decision affect Tribal community interests (i.e. human health,
ecological, cultural, economic, and/or social impacts) t or is it close enough to
potentially affect such interests?

e Have any of the Tribes expressedinterest in and/or concerns with this particular issue?

¢ Does the action, policy, or decision affect the relationship between the State government
and the Tribe?

¢ Does the action, policy, or decision affect the distributio n of power and responsibilities
between the Sate government and Tribal government?

o Example: Will t he action affect the status of Tribes as a caegulator orthe TUPET z Uw
right to self-governance?
e Are there any special legal considerations such as jurisdicion in Indian country?

(T wOT 1T wEOUPI Udlitbelhuedtidrs Bbove, thé CdibdoiCommission of Indian Affairs
recommends conducting a tribal consultation.

In addition to asking the above questions, State agencies should also consider conducting

consultation if the agency deals with any federal laws that affect tribal nations or peoples.

For specific Colorado laws pertaining to American Indians,p Ol EUT wUIl | w?2UEUI w+ EpP U
UUOEDPEUI Ewb b UT antheeicEoEtiauguitlel. B listisnat exha ustive, so be

sure to check the Colorado Revised Statutes for additional laws. The following is alist of the

most common federal laws affecting tribes that may fall under the purview of your state

agency; of course, there are many other federal laws affec ting tribes . If your state agency

deals with any of the following state or federal laws, the Colorado Commission of Indian

Affairs encourages a State-Tribal consultation.
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Common Federal Laws Affecting Am erican Indian Tribes and

Peoples

Native American Gra ves Protection and Repatriation Act of 1990 NAGPRA ) (from
www.cr.nps.gov/nagpra/ ) NAGPRA provides a process for museums and Federal
agencies to return certain Native American cultural items -- human remains, funerary
objects, sacred objects, or objects ofultural patrimony -- to lineal descendants, and
culturally affiliated Indian tribes and Native Hawaiian organizations. NAGPRA

includes provisions for unclaimed and culturally unidentifiable Native American

cultural items, intentional and inadvertent disc overy of Native American cultural items
on Federal and tribal lands, and penalties for noncompliance and illegal trafficking. In
addition, NAGPRA authorizes Federal grants to Indian tribes, Native Hawaiian
organizations, and museums to assist with the documentation and repatriation of Native
American cultural items, and establishes the Native American Graves Protection and
Repatriation Review Committee to monitor the NAGPRA process and facilitate the
resolution of disputes that may arise concerning repatria tion under NAGPRA.

Indian Child Welfare Act of 1987 ( ICWA ) (from www.nicwa.org/ ) ICWA was passed in
response to the alarmingly high number of Indian children being removed from their
homes by both public and private agencies. The intent of Congress under ICWA was to
"protect the best interests of Indian children and to promote the stability and security of
Indian tribes and families” (25 U.S.C. § 1902). ICWA sets federal requirements that apply
to state child custody proceedings involving an Indian child wh o is a member of or
eligible for membership in a federally recognized tribe .

Title VI -E Program (from www.acf.hhs.gov/ ) The Federal Foster Care Program helps to
provide safe and stable out-of-home care for children until the children are safely
returned home, placed permanently with adoptive families or placed in other planned
arrangements for permanency. The program is authorized by title IV -E of the Social
Security Act, as amended, and implemented under the Code of Federal Regulations
(CFR) at 45 CFR par$ 1355, 1356, and 1357. It is an annually appropriated program with
specific eligibility requirements and fixed allowable uses of funds. Funding is awarded
by formula as an open-ended entitlement grant and is contingent upon an approved title
IV -E plan to administer or supervise the administration of the program. The title IV -E
Agency must submit yearly estimates of program expenditures as well as quarterly
reports of estimated and actual program expenditures in support of the awarded funds.
Funds are available for monthly maintenance payments for the daily care and
supervision of eligible children; administrative costs to manage the program; training of
staff and foster care providers; recruitment of foster parents and costs related to the
design, implement ation and operation of a state-wide data collection system.

The fifty (50) States, District of Columbia and Puerto Rico are eligible to participate in
the Foster Care Program awards. Beginning in FY 2010, direct funding will be available
to Indian Tribes, Indian Tribal organizations and Tribal consortia (hereafter "Tribes"),
with approved plans to operate the program. In addition, $3 million of appropriated
funds is reserved for technical assistance and plan development grants to eligible Tribes
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beginning in FY 2009. Only the public agency or Tribe designated to provide a program
of foster care is eligible to apply for and receive direct title IV -E funding. Individuals
and private entities may apply to the title IV -E Agency as subgrantees or contracted
providers.
Title VIl Indian Education (from www2.ed.gov/policy/elsec/leg/esea02/pg98.html)
policy of the United States to fulfill the Federal Government's unique and continuing
trust relationship with and responsibility to the Indian people for the education of
Indian children. The Federal Government will continue to work with local educational
agencies, Indian tribes and organizations, postsecondary institutions, and other entities
toward the goal of ensuring that programs that serve Indian children are of the highest
quality and provide for not only the basic elementary and secondary educational needs,
but also the unique educational and culturally related academic needs of these children.
(a) PURPOSE It is the purpose of this part to support the efforts of local educational
agencies, Indian tribes and organizations, postsecondary institutions, and other entities
to meet the unique educational and culturally related academic ne eds of American
Indian and Alaska Native students, so that such students can meet the same challenging
State student academic achievement standards as all other students are expected to
meet.
(b) PROGRAMS- This part carries out the purpose described in subsection (a) by
authorizing programs of direct assistance for |

(1) meeting the unique educational and culturally related academic needs of

American Indians and Alaska Natives;

(2) the education of Indian children and adults;

(3) the training of Indian pers ons as educators and counselors, and in other

professions serving Indian people; and

(4) research, evaluation, data collection, and technical assistance.
For more information about Indian Education, check out the Native American Rights
%UOEz Uw? ( OEDEOWSIETVEGEW2 Ux x OUUw/ UONT EU> wEUOwW
www.narf.org/pubs/edu/turquoise.pdf
Native American Housing Assistance and Self -Determination Act of 1996
(NAHASDA) (from portal.hud.gov/) NAHASDA reorganized the system of housing
assistance provided to Native Americans thr ough the Department of Housing and
Urban Development by eliminating several separate programs of assistance and
replacing them with a block grant program. The two programs authorized for Indian
tribes under NAHASDA are the Indian Housing Block Grant (IHBG) which is a formula
based grant program and Title VI Loan Guarantee which provides financing guarantees
to Indian tribes for private market loans to develop affordable housing.
Violence Against Women Act (VAWA) Reauthorization 2013 (from
www.justice.gov/t ribal/vawa -tribal.html) On March 7, 2013, President Obama signed
into law the Violence Against Women Reauthorization Act of 2013, or "VAWA 2013."
VAWA 2013 recognizes tribes' inherent power to exercise "special domestic violence
criminal jurisdiction” (SDV CJ) over certain defendants, regardless of their Indian or non-
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Indian status, who commit acts of domestic violence or dating violence or violate certain
protection orders in Indian country. This new law generally takes effect on March 7,
2015, but also auhorizes a voluntary "Pilot Project" to allow certain tribes to begin
exercising SDVCJ sooner. On February 6, 2014 the Pascua Yaqui Tribe of Arizona, the
Tulalip Tribes of Washington, and the Umatilla Tribes of Oregon Information were
selected for this Pilot Project.

In addition to these laws, State agencies should be aware that some federal programs

EEOPOPUUI Ul EwEaAaw2UEUI wel 1 OEPI UWEOEWEOEUEUwWOEawWxUO
EUDEI 2 wi UOE Onelexatdple3sthd Hulvedi@ dwstice and Deli nquency Prevention

Council (JJDPC).

The JJDPds comprised of up to 33 citizens, system professionals, and youth members, who are
appointed by the governor and charged with the responsibility of administering the Juvenile
Justice and Delinquency Prevention Act program. The Council is responsible for: setting

funding priorities ; approving and denying grant applications under each program (Formula
Grants, Title V, and Challenge); developing recommendations to the governor on the state of
juvenile justice and suggestions on how to improve the system; monitoring justice trends ;
approving an annual juvenile justice plan ; funding and policy decisions .
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V. Current Statelribal Consultation
Agreements in Colorado

Are any Colorado State Agencies Already C onductin g Tribal

Consultations?

Yes.Two agencies, Colorado Department of Health Care Policy and Financing (HCPF) and
Colorado Department of Public Health a nd Environment (CDPHE) , sighed a Tribal

Consultation A greementin 2011to work on a government -to-government basis with the Ute
Mountain Ute and Southern Ute Indian Tribes on health and health care related issues The
Denver Indian Family Resource Center is a consulting party and should be included in
communications as needed.This Tribal Consultation Agreement is reprinted in full on pages 14
19.

In 2012, the Colorado Department of Human Services (CDHS) signed on to this Tribal
Consultation Agreement. The 2012 Addendum appears on page 20.

In addition to the Tribal Consultation Agreement between HCPF, CDPHE, CD HS, and the Ute
Mountain Ute and Southern Ute Indian Tribes, History Colorado, a State agency under the
Department of Higher Education, has also been conducting consultations with the 48 Tribes
with historic ties to the State of Colorado, mostly in regard to the Native American Graves
Protection and Repatriation Act of 1990 (NAGPRA). The consultative process between History
Colorado and these Tribes is a good example of when Sté& agencies may need to consult with
Tribes about federal laws.

What are the Requirements of the Tribal Consultation

Agreement?
The two main requirements of the Tribal Consultation Agreement of 2011 are:
1. For the Tribes and selected State gencies to meet at leat once each fiscal year
2. For each State gency to provide a Programmatic A ction Log Update on a bi-monthly
basis

The CCIA urges State agencies to consider thavritten requirements of any formal agreement to
be a minimum guideline for consultations, government -to-government relationships, and other
partnerships and communication s with Tribes.
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Tribal Consultation Agreement (2011)

Tribal Consultation Agreement
for the Colorado Department of Public Health and Environment
and the Colorado Department of Health Care Policy and Financing

Section I. Purpose

Section 11. Parties

Section [1I.  Definitions

Section [V.  Principles and Objectives

Section V. Consuitation Components and Procedures
Section VI.  Additional Provisions

Section VII. Effective Date and Term

Section VIII. Signatures

Appendix A. Organizational Charts

Colorado Department of Public Health and Environment
Colorado Department of Health Care Policy and Financing
Southern Ute Indian Tribe

Ute Mountain Ute Tribe

Denver Indian Health and Family Services

S Rl o

Section I. Purpose

The purpose of this Tribal Consultation Agreement (Agreement) is to formalize the consultation
policy through which the Colorado Department of Public Health and Environment and the
Colorado Department of Health Care Policy and Financing will seek and maintain regular,
consistent communication and partnerships with the federally recognized American Indian

Tribes of Colorado and the Urban Indian Health Organization (UIHO) of Colorado on health and
health care related issues.

Each Party to this Agreement as further defined in Section Il shall respect the sovereignty of the
other. The respective sovereignty of the State and of each federally recognized Indian Tribe
provides the foundation and authority to enter into this Agreement. The Parties share in their
relationship particular respect for the values and culture represented by Tribal governments.
Further, the Parties share a desire for a comprehensive, collaborative, government-to-government
relationship between the State of Colorado and the federally recognized Indian Tribes in
Colorado, as well as a comprehensive and collaborative relationship with the UTHO in Colorado
and will take the measures necessary to achieve such relationships.

This Agreement is intended to build confidence and establish a trusting relationship among the
Parties as well as to outline the process for implementing and abiding by the Agreement. This
Agreement is also intended to formalize and institutionalize this relationship within the
organizations represented by the Parties. This Agreement will also serve to comply with federal
provisions outlined in Section 5006(¢) of the American Recovery and Reinvestment Act of 2009
(ARRA), which establishes consultation requirements for Medicaid and the Children’s Health
Insurance Program with Indian Health programs.
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Tribal Consultation Agreement (2011)

This Agreement also commits the Parties to the initial tasks that will translate the government-to-
government relationship into more efficient, improved and beneficial services to Indian and non-
Indian people. This Agreement encourages and provides the foundation and framework for
specific agreements among the Parties outlining specific tasks to address or resolve specific
issues. The Parties recognize that implementation of this Agreement will require comprehensive
educational efforts to promote understanding of the government-to-government relationship
within their own governmental organizations and with the public.

Section II.  Parties

The following entities are parties to this Agreement and are collectively referred to as the Parties:

Lieutenant Governor of Colorado

As member of the Colorado Executive Branch, and the Chair of the Colorado Commission of
Indian Affairs, and in recognition of the government-to-government relationship between the
State and the Tribes, the Lieutenant Governor is a party to this Agreement,

Tribes
Federally recognized Indian Tribes in Colorado are party to this Agreement. Each Tribe has an

independent government-to-government relationship with each other and the State. There are
two federally recognized tribes in Colorado:

e Southern Ute Indian Tribe
e Ute Mountain Ute Tribe

Urban Indian Health Organization (UTHO)

Federally recognized UIHOs in Colorado are party to this Agreement. There is one federally
recognized UITHO in Colorado:

* Denver Indian Health and Family Services.

State Agencies
There are two state agencies party to this Agreement:

e (Colorado Department of Public Health and Environment (CDPHE) — CDPHE is the state
agency responsible for protecting and preserving the health and environment of the
people of Colorado. For the purpose of this Agreement, the Parties are only referring to
the health aspects of CDPHE’s responsibilities.

e Colorado Department of Health Care Policy and Financing (HCPF) — HCPF is the state
agency responsible for the administration of public health insurance programs in

Colorado, such as Medicaid and Child Health Plan Plus.
Section ITI. Definitions

For purposes of this Agreement the following terms shall apply:

15| Page




Tribal Consultation Agreement (2011)
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